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in m s u m 6o«r; 01 m 
TRACY LOAN & TRUST COMPANY, 
Respondent, 
vs. 
FRANCIS G. LUKE, NELLIE LUKE, 
His Wife, ALICE G. LUKE, L. C. LOH-
DEFRINCK, AND JANE DOE LOH-
DEFRINCK, His Wife, LINUS E. PAT-
TERSON AND PETE LENDARIS, 
Defendants, 
SAID NELLIE LUKE, Sole 
Appellant. 
A B S T R A C T 
(Abridged statement, as much as may be, of 
the contents of each paper). 
Complaint. 
1 I and II. 
The complaint alleges that plaintiff is a 
corporation, and that defendants, Francis G. 
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Lufco and Nellie L u t e are now, and at all times 
herein mentioned, were husband and wife. 
I I I . 
That the Lohdefrincks are now, and at all 
times hereinafter mentioned, were husband and 
wife. 
IV. 
That on March 15, 1909, one Christian Niel-
son was the owner of lots 18, 19, 20 and 21, 
Block 1, Villa Park Addition, in Salt Lake 
County, Utah. That on March 15, 1909, said 
Nielson and his wife, Sarah E. Nielson, made 
their promissory note to plaintiff for $1,300.00 
payable March 1, 1914, with interest at 8 per 
cent per annum, and secured the same by mort-
gage executed by them on March 15, 1909, on 
said real estate, and on March 26, 1909, said 
mortgage was recorded. 
2 V. 
That on October 20, 1911, said Nielson and 
wife conveyed said 7 al estate to defendants, 
Francis Gr. Luke and Alice Gr. Luke, subject to 
said mortgage. That said deed of conveyance 
is recorded. That on December 31, 1917, said 
Francis Gr. Luke and Nellie Luke, his wife, by 
deed recorded, convejyed said real, estate to 
Alice Gf. Luke. That on January 2, 1918, said 
Alice Gr. Luke and her husband, James A. Luke, 
by deed, recorded, conveyed said real estate to 
said Francis Gr. Luke. 
VI. 
That after maturity of the Nielson mort-
gage, dated March 15, 1909, plaintiff extended 
the time of payment, and to evidence said ex-
tension, defendant Francis Gr. Luke and Nellie 
Luke, his wife, and Alice Gr. Luk/e made their 
promissory note to plaintiff, datrd December 
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of said sum of $1,300.00 expired on December 1, 
1926, and the said defendants, Francis G. Luke 
and Nellie Luke, his wife, and Alice G. Luke, 
have failed * * * to pay said sum of $1,300.00 
* * * and there remains now due * * * from 
said defendants, Francis Gr. Luke, and Nellie 
Luke, his wife, and Alice G\ Luke, the fol-
lowing : 
1. The sum of $1,300.00 together with 
interest thereon at the rate of 1 percent per 
month from December 1, 1926, until paid, both 
before and after judgment. 
2. The sum of $42.25, being the install-
iment of interest on $1,300.00 at the rate of 6y2 
percent per annum from June 1, 1926, to De-
cember 1, 1926, together with interest on said 
sum of $42.25 at the rate of 1 percent per 
month from December 1, 1926, until paid, both 
before and after judgment. 
3. That the sum of $9.75, being the install-
ment due and payable unto plaintiff on De-
cember 1, 1926, under the terms of the promis-
sory note set forth in paragraph X I hereof, 
together with interest on said sum of $9.75 at 
the rate of 1 percent per month from December 
1. 1926, until paid, both before and after judg-
ment. 
4 The sum of $86.47 paid by plaintiff on 
July 20, 1926, in redemption of the general 
taxes for the year 1923 levied and assessed 
against the above described mortgaged prem-
ises, together with interest on <said sum of 
$86.47 at thet rate of 1 percent per month from 
July 20, 1926, until paid, both before and after 
judgment. 
5. The sum of $82.90 paid by plaintiff, 
being the balance of general taxes for the years 
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1924 and 1925 levied and assessed against the 
above described mortgaged premises, together 
with interest on said sum of $82.90 from the 
Kith day of September, 1926, until paid. 
5 6. The sum of $3.16, being the interest ac-
cumulated on the sum of $157.90 from July 20, 
1926, to September, .16, 1926, at the rate of 1 
percent per month (plaintiff paid on July 20, 
1926, the sum of $157.90 to redeem the mort-
gaged premisce from general tax tales for the 
years 1924 and 1925. On September 16, 1926, 
defendants Francis G. Luke and Nellie Luke, 
his wife,, and Alice G. Luke paid unto plaintiff 
$75.00 on account of said tax payment made by 
plaintiff). 
7. The sum of $19.25 paid by plaintiff for 
extension of abstract of title to the mortgaged 
premises on the 12th day of April, 1927, said 
extension being necessary to enable plaintiff 
to foreclose this mortgage. That all of the 
aforesaid sums are row due and payable unto 
plaintiff, and the defendants, Francis G. Luke 
and Nellie Luke, his wife, and Alice G. Luke 
have failed, neglected and refused to pay same. 
XIV. 
That it has been necessary for plaintiff to 
employ counsel to foreclose this mortgage, and 
it has incurred the liability for t t e payment of 
reasonable attorney's fees, and plaintiff's 
counsel have not agreed to divide said fee with 
plaintiff or any other person. 
XV. 
That the fee simple title to said mortgaged 
premises is vested in said Francis G. Luke and 
Alice G. Lukc<, and said title of defendants is 
subject to the prior lien and claim of the mort 
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on a certain note signed by us in favor of the 
Iracy Loan & Trust Company, for the sum of 
$l,cMj.OO oearing date of December 1, 1923, and 
payable December 1, 1926, with interest at ^fa 
percent per annum, and this note is secured, 
together with the principal note, by a mort-
gage, bearing even date herewith, upon prop-
erty more fully described in said mortgage. 
If this note is collected by an attorney, w«e 
agree to pay costs and expenses, including 
attorney's fees. 
(Signed) FRANCIS G. LUKE, 
(Signed) ALICE G. LUKE. 
4 XII. 
That defendants, Francis G. Luke, and 
Nellie Luke, his wife, and Alice G. Luke, failed 
to pay the general taxes for the years 1923, 
1924 and 1925, levied and assessed against said 
property, and on July 20, 1926, plaintiff paid 
the sum of $86.47 to cover taxes for 1923; the 
sum of $157.90 to c ver taxes for 1924 and 
1925. That said defendants on September 16, 
1926, paid plaintiff the sum of $75.00 on ac-
count of said tax payment for the years 1924 
and 1925, but said defendants have not paid 
plaintiff the balance of said tax payment, towit 
the sum of $82.90, and the same is now due 
from defendants. That said sum of $86.47, 
and the sum of $82.90 each bear interest at 1 
percent per month from July 20, 1926. That 
there accumulated in favor of plaintiff, in 
terest at the rate of 1 percent per month from 
July 20, 1926, to September 16, 1926, on the 
sum of $157.90 in the amount of $3.16, which 
has not been paid. . 
XIII. 
That the extension period for the payment 
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X L 
That on December 1, 1923, the defendants, 
Francis G. Luke and Alice G. Luke, as further 
evidence of their acknowledgement of said debt 
made to plaintiff their promissory note for the 
sum of $1,300.00, payable on December 1, 1926, 
with interest at the rate of 6y2 percent per 
annum, a copy of which is attached, marked 
exhibit C, and made a par t of the complaint. 
That on December 1, 1923, defendants, Francis 
G. Luke and Alice G. Luke made to plaintiff, 
as evidence of their further acknowledgement 
to pay said jnortgage and interest thereon, 
their promissory note of which the following 
is a copy : 
No. 21950 Salt Lake City, Utah, 
Dec. 1, 1923. 
F o r value received and services rendered, we 
promise to pay to the Tracy Loan & Trust 
Company, or order, at the office of the Tracy 
Loan & Trust Company, Salt Lake City, Ltah, 
in installments as follows: 
$9.75 on the first day of June, 1924; 
$9.75 on the first day of December, 1924; 
$975 on the first day of June, 1925; 
$9.75 on the first day of December, 1925; 
$9.75 on the first day of June, 1926; 
$9.75 on the first day of December, 1926. 
If default be made in the payment of any of 
said installments when due, or any par t there-
of, then all of said installments shall, at the 
option of the holder hereof, become immedi-
ately due and payable, and all said install-
ments then unpaid shall draw interest at the 
rate of one percent per month from date of 
such default until paid. This note is given to 
make the annual interest equal eight percent 
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1, 1917, payable December 1, 1920, a copy of 
which is attached, marked exhibit A, and made 
a part of the complaint. 
VII. 
That to secure payment of said note, dated 
December 1, 1917, defendants, Francis G Luke 
and Nellie Lnke, his wife, and Alice d. Luke, 
executed a mortgage to plaintiff, dated Decem-
ber 1, 1917, on said real estate. That said 
mortgage bears the following notation: "This 
mortgage is executed and delivered to take up 
and renew an existing mortgage upon \he same 
premises in favor of this mortgagee, which is 
recorded in Book 6-P of mortgages, page 459, 
records of Salt Lake County/' Tha,t said 
mortgage, dated December 1,1917, was recorded 
January 16, 1918; a copy of said mortgage is 
attached, marked exhibit B, and made a part 
of the complaint. 
VIII. 
That upon maturity of said mortgage dated 
December 1, 1917, for the sum of $1,300.00, 
plaintiff further extended the payment of the 
principal thereof, and to evidence said exten-
sion, there was executed by defendants, Fran-
cis G-. Luke, and Alice G. Luke, their promis-
sory note to plaintiff for said sum of $1,300.00 
payable December 1, 1923; and to further evi-
dence said extension of time of payment of the 
principal obligation, the said defendants exe-
cuted and delivered unto plaintiff a certain 
mortgage dated December 1, 1920. for $1,300.00 
to secure the payment of the aforesaid note, 
which said mortgage was recorded in 10-B, 
Salt Lake County records 'at page 396. 
3 IX. 
That upon the expiration of said extension 
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period granted by plaintiff on December! 1, 
1920, (said extension expiring 'December I , 
192^), plaintiff further extended the time of 
payment of said mortgage indebtedness to 
December 1, 1926, and to evidence said exten-
sion, defendants, Francis G. Luke, and Alice G. 
Luke, executed their mortgage in favor of 
plaintiff, dated December 1, 1923, for said sum 
of $1,300.00, which said mortgage was re-
corded. 
X. 
That the mortgage described above, dated 
December 1, 1920, and the mortgage described 
above dated December 1, 1923, evidence the 
same indebtedness as said mortgage dated 
December 1, 1917, executed by Francis G. Luke 
and Nellie Luke, his wife, and Alice G. Luke, 
in favor of plaintiff; the said mortgages of 
December 1, 1920, and December 1, 1923, are 
evidence of the various extensions of time 
granted by this p.' .intiff unto defendants, 
Francis Gr. Luke and Nellie, his wife, and Alice 
G. Luke, for payment of the mortgage princi-
pa l ; that at all times since December 1, 1917, 
there has existed in favor of this plaintiff a 
first and prior lien against the tract and parcel 
of land above described to secure the payment 
of said sum of $1,300.00, together with interest 
thereon, and the said defendants, Francis G. 
Luke and Nellie Luke, his wife, and Alice Q. 
Luke have at all times as hereinabove set forth, 
recognized and acknowledged said indebted-
ness and have agreed to pay the same; that 
the said defendants have paid the interest on 
said mortgages from time to time, and have, 
as above set forth, in writing, undertaken and 
agreed to pay said mortgage indebtedness. 
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gage of plaintiff dated December 1, 1917, which 
said lien has been kept an existing and legally 
enforceable lien against said land by the writ-
ten agreement of defendants Francis G. Luke 
and Nellie Luke, his wife, and Alice G. Luke, 
.that the inchoate interest of defendant Nellie 
Luke, wife of Francis G. Luke, is subject to 
the lien of plaintiff's mortgage, and plaintiff 
herein is seeking to foreclose said mortgage. 
XVI. 
That defendant Linus E. Patterson is 
judgment creditor of Francis G. Luke, but his 
judgment is subject to plaintiff's mortgage. 
XVII. 
That (defendant Pete Leaidaris is judgment 
creditor of Francis G. Luke, but his judgment 
is subject to plaintiff's mortgage 
XVIII . 
That defendants Lohdefrinck are in pos-
sion of the mortgaged premises claiming some 
interest, but which interest is inferior to plain-
tiff's mortgage. 
XIX. 
That the interests of each and all of the 
defendants in the premises are subject to the 
lien of plaintiff's mortgage. 
Prayer, 
Prayer is for judgment against Francis 
G. Luke and his wife, Nellie Luke, and Alice 
G. Luke : 1—for $1,300.00 and interest there-
on at 1 percent per month from December 1, 
1926, until paid, both before and after judg-
ment. 2,—for $42.25, being interest on $1,300 
from June 1, 1926, to December 1, 1926, at 6% 
percent per annum, together with interest on 
said $42.25 at 1 percent per month from De-
cember 1, 1926, until paid, both before and af-
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tor judgment. 3 — for $9.75 installment pay-
able December 1, 1926, together with interest 
on said $9.75 at 1 percent per month from De-
cember 1, 1926, until paid, both before and af-
ter judgment. 4,—for $86.47 paid by plaintiff, 
taxes for 1923, on July 20, 1926, together with 
interest on said $86.47 at 1 percent J3er month 
from July 20, 1926, both before and after judg-
ment. 5,—for $82.90, being the balance of 
taxes for the years 1924 and 1925 paid by plain-
tiff on July 20,1926, at the rate of 1 percent per 
month until paid, both before and after judg-
ment. 6,—for $3.16 interest accumulated at 1 
percent per month from July 20, 1926, to Sep-
tember 16, 1926, on $157.90 paid by plaintiff 
for taxes for 1924 and 1925. 7—for $19.25 
paid by plaintiff for extension of abstract of 
title. 8,—for reasonable attorney's fees. 9,— 
for costs. And for the usual decree of fore 
closure foreclosing the interests of all the de-
fendants, including Nellie Luke, and for fur-
ther relief. 
8 Complaint verified April 22, 1927. 
9 Annexed to complaint, exhibit A. 
No. 16043 $1,300.00 
Firs t Mortgage Note. 
Salt Lake City, Utah, Dec, 1, 1917. 
On or before the first day of December, 1920, 
for value received, we jointly and severally 
promise to pay to the order of the Tracy Loan 
& Trust Company the sum of Thirteen Hun-
dred ($1,300.00) Dollars, with interest thereon 
payable semi-annually, at the rate of 6% per-
cent per nnnum from date until maturity ac 
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cording to the tenor of six interest coupons 
hereto attached. Principal and interest pay-
able at the office of the Tracy Loan & Trust 
Company, Salt Lake City, Utah, in United 
States gold coin. If this note or any part 
thereof is not paid at maturity or is not ex-
tended in writing by the legal holder hereof, it 
shall bear interest from maturity until paid 
at the rate of one percent per month until paid, 
both before and after judgment, payable quar-
terly. If default be made in the payment of 
any interest coupons or any portion thereof 
for the space of thirty days, the principal sum 
and all unpaid interest shall any time there-
after, at the option of the holder of this note, 
become immediately due and payable. This 
note is secured by first mortgage valued 
at $ 
(Signed^ FRANCIS G. LUKE. 
(Signed) NELLIE LUKE. 
(Signed) ALICE G. LUKE. 
(No coupon notes attached. Appear to have 
been torn off). 
10 Annexed to complaint, exhibit B. 
Real Estate Mortgage. 
This indenture, made this first day of De-
cember, nineteen hundred and seventeen, be-
tween Francis G. Luke, Nellie Luke, his wife, 
and Alice G. Luke, mortgagors, and the Tracy 
Loan & Trust Company, a corporation of Utah, 
mortgagee, witnesseth: That whereas, the said 
mortgagors are indebted to the mortgagee in 
the sum of thirteen hundred ($1,300.00) dol-
lars, as evidenced by their promissory note, 
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bearing* even date herewith, for the payment 
as provided in said note, to the order of the 
mortgagee at its office, Salt Lake City, of 
Thirteen hundred ($1,300.00) dollars, with in-
terest thereon according to the tenor of said 
principal note and interest notes. 
Now therefore, for the purpose of secur-
ing prompt payment of said notes, the mort-
gagors, for valuable consideration, receipt of 
which is hereby acknowledged, do convey, war-
rant and mortgage unto the mortgagee, and 
assigns, the following described land in the 
county of Salt Lake, Utah : All of Lots 18, 
19, 20 and 21, Block 1, Villa Park Addition, a 
sub-division of Lots 13, 14, 15 and 16, Block 
12, Five-Acre Plat A, Big Field Survey. This 
mortgage is executed and delivered to taJce up 
and renew an existing mortgage upon the same 
premises, in favor of this mortgagee, which is 
recorded in Book 6-P of mortgages, page 459, 
Records of Salt Lak^ County. 
Together with all water-rights, privileges and 
appurtenances thereto belonging. 
The said mortgagor covenants and agrees 
with the mortgagee and assigns as follows : 
(a) To promptly pay said principal note 
and interest notes and all taxes and assess-
ments upon said premises and upon this mort-
gage. 
(b) To keep the buildings upon said pre-
mises insured for not Jess than $1,300.00 for 
the benefit of the mortgagee and assigns, with 
such insurance companies as it shall approve. 
(c) That if the mortgagors shall fail to 
pay promptly all taxes, assessments and insur-
ance premiums, the m o r t g a g e or assigns are 
authorized to pay same, and all moneys so ex-
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ponded shall be secured hereby, and draw in-
terest at the rate of one percent per month un-
til paid. 
(e) That if default be made in any agree-
ment herein contained or in the payment of any 
money hereby secured, the mortgagee or as-
signs may declare the entire indebtedness due 
and foreclose this mortgage, and may enter 
upon the property and collect all rents and pro-
fits thereof, the same being pledged as addi-
tional security for said indebtedness. 
(f) That if payment of the indebtedness 
is extended and other interest notes given, such 
notes shall be secured hereby and subject to all 
the conditions of this mortgage. 
Whereas, this mortgage may be sold and 
assigned; I t is agreed that it is unnecessary to 
record such assignment, but for the protection 
of such assignee this mortgage cannot be re-
leased by said mortgagee without actual pro-
duction of said mortgage. Upon production of 
this mortgage, and provided the assignment 
has not been recorded, the president, vice-pres-
ident of the Tracy Loan & Trust Company is 
authorized to release at expense of mortga-
gors. 
If because of default, this account is given 
to an attorney for collection, the mortgagors 
shall pav five percent of the amount due, as an 
attorney's fee and cost, provided the same be 
collected without suit. 
If suit is brought, the court may appoint 
a receiver of the mortgaged premises pending 
foreclosure and redemption* and all moneys 
11 advanced for taxes, assessments, or to remove 
liens, with interest thereon, and all costs and 
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expenses incurred, including- reasonable attor-
ney's fees. 
Witness the hands and seals of said mort-
gagors this first day of December, J 917. 
(Signed) FKANCIS G. LUKE, 
(Signed) NELLIE LUKE. 
(Signed) ALICE G. LUKE. 
Witness. (Sgd) H. L. Selley. 
(Endorsement) Recorded at request of 
Tracy Loan & Trust Company, January 16, 
1918, in 9-L of mortgages, page 132. 
12 Annexed to said complaint, exhibit C. 
No. 21950. $1,800.00 
Firs t Mortgage Note. 
Salt Lake City, Utah, Dec. 1, 1923. 
On the first day of December, 1926, for 
value received, we jointly and severally pro-
mise to pay to the order of the Tracy Loan & 
Trust Company the sum of Thirteen hundred 
($1,300.00) dollars, v itli interest thereon pay-
ale semi-annually at the rate of 6y2 percent per 
annum from date until maturity, according to 
the terms of six interest coupons attached, etc. 
(balance of terms identical with the note of De-
cember 1, 1920, above printed). 
(Signed) FRANCIS G. LUKE, 
(Signed) ALICE G. LUKE. 
(AH coupon notes attached appear to have 
been torn off), except one, which is as follows: 
$42.25 Salt Lake City, Utah, Dec. 1, 1923. 
On the first day of Dec, 1926, for value 
received, we jointly and severally promise to 
pay to the Tracy Loan & Trust Company the 
sum of Forty-two and 25-100 dollars, bein<r the 
6th installment of interest due on on^ note for 
$1,300.00. Payment of this coupon is subject 
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to the terms of principal note, of even date. 
This coupon shall bear interest at one percent 
per month from maturity until paid, both be-
fore and after judgment, Note No. 21950. 
Coupon No. 6. 
(Signed) FRANCIS G. LUKE, 
(Signed) ALICE G. LUKE. 
12 Complaint filed April 23, 1927. 
13 Summons. 
Summons issued, and was served on each 
of the defendants personally, in Salt Lake City, 
Utah, together with a copy of the complaint, 
Filed on return, May 3, 1927. 
16 Demurrer. 
Francis G. Luke and Alice G. Luke filed 
general demurrers in which they joined, in their 
own proper persons. 
Filed May 13, 1927. 
17 Nellie Luke, in her own proper person, 
filed her general demurrer. 
Filed May 20, 1927. 
18 Answer. 
Their demurrers being overruled, and no-
tice thereof given, Francis G. Luke, Nellie Luke 
21 and Alice G. Luke jointly answered the com-
plaint, in their own proper persons, verified by 
Francis G. Luke. 
21 Their answer admits paragraphs 1, 2, 4 
and 5, viz., (par. I ) that plaintiff is al corpora-
tion, and (par. I I ) that Francis G. Luke and 
Nellie Luke are husband and wife, and (par. 
IV) that Christian Nielson, on March 15, 1909, 
was the owner of thei land described in the com-
plaint, and that on March 15, 1909, said Niel-
son and wi^e made their promissory note to 
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plaintiff for $1,300.00 payable March 1, 1914, 
with 8 percent interest per annum, and to se-
cure the payment, executed their mortgage to 
plaintiff, dated March 15, 1909, on said land, 
and that said mortgage was recorded March 
26, 1909, and (pas. V) that on October 11, 1911, 
Nielson and wife conveyed said land to Fran-
cis G. Luke and Alice Gr. Luke, subject to said 
mortgage, and that on December 31, 1917, 
Francis G. Luke and wife, Nellie Luke, con-
veyed said land to Alice G. Luke, subject to 
said mortgage, and that on December 31, 1917, 
Francis G. Luke and wife, Nellie Luke conveyed 
said land to Alice G. Luke and that on January 
2, 1918, Alice G. Luke conveyed said land to 
Francis G. Luke. 
Said defendants further answering, admit that 
they made their promissory note to plaintiff, 
dated December 1, 1917, payable December 1, 
1920, referred to in plaintiff's exhibit A, but 
deny that it was executed in extension of the 
Nielson note. 
Answering paragraph 7, they admit that 
to secure payment of their said note, they ex-
ecuted to plaintiff the mortgage, exhibit B, 
but allege that said mortgage was not given as 
an extension of the Nielson mortgage, and that 
it was not given with any intent, either on the 
part of plaintiff, the answering defendants or 
said Nielsons, to extend the life of the Nielson 
mortgage to plaintiff; but bn the contrary, 
was executed solely by the answering defend-
ants as security for their note, exhibit A, given 
by themselves to plaintiff. 
Answering1 paragraph 8, these answering 
defendants admit that upon maturity of the 
22 mortgage dated December 1, 1917, Francis G. 
Luke, and Alice G. Luke made their promissory 
note to plaintiff for said sum of $1,300 00 pay-
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able December 1, 1923, and admit that a mort-
gage by Francis G. Luke and Alice G. Luke 
was executed to plaintiff to secure payment of 
said note, but deny that said note and mort-
gage was given with intent of either plaintiff, 
or the answering defendants, to extend or give 
additional life to the Nielson note or mortgage, 
or the Francis G. Luke, Nellie Luke and Alice 
G. Luke note and mortgage. And these an-
swering defendants further say, in answer to 
paragraph 9, that upon the expiration of the 
period named in said note and mortgage, 
namely, December 1, 1923, they deny that plain-
tiff further extended the time of payment of 
said mortgage indebtedness to December 1, 
1926, and deny that Francis G. Luke and Alice 
G. Luke executed their mortgage in favor of 
plaintiff, dated December 1, 1923, for the sum 
of $1,300.00, as an extension of any pre-exist-
ing note and mortgage, made by these answer-
ing defendants, or any one, but allege affirm-
atively that whatever note and mortgage was 
executed to this plaintiff, expiring December 
1, 1923, and December 1, 1926, was executed 
by Francis G. Luke and Alice G. Luke as se-
curity for the particular note referred to there-
in and not otherwise, and not with the knowl-
edge of either plaintiff or any of these defend-
ants, or with intent of plaintiff or any one of 
these answering defendants to give additional 
life to the Nielson note and mortgage, or to 
give additional life to the note of these answer-
ing defendants referred to in plaintiff's com-
plaint marked exhibit A. 
Answering paragraph 10, these answering 
defendants admit that plaintiff's mortgage de-
scribed therein, dated December 1, 1920, and 
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December 1, 1917, which plaintiff is seeking to 
foreclose. 
These answering defendants admit the al-
legations in paragraph 16, except that the Pat-
terson judgment is for $12.00 instead of $68.58. 
(Paragraph 16 alleges that the lien of the Pat-
terson judgment for $68.58 against Francis G. 
Luke et al, is inferior to the lien of plain-
tiff's mortgage, etc). 
These answering defendants deny para-
graph 17. (Paragraph 17 alleges a judgment 
of Lendaris |for $261.86 aigainst Francis G. 
Luke et al, and that the lien thereof is subject 
to the lieu of plaintiff's mortgage, herein 
sought to be foreclosed, etc). 
25 These answering defendants deny that the 
rights * * * of defendants and each and all 
of them, in ;said mortgaged premises * * # 
are subject to the lien of plaintiff's mortgage 
herein sought to be foreclosed. 
Further answering, the answering defend-
ants, on their own behalf, and on behalf of de-
fendant Nellie Luke, allege that on December 
1, 1920, the defendants Francis G. Luke and 
Alice G. Luke, in full satisfaction of the mort-
gage herein sued: on, executed thjeir certain 
promissory note of date December 1, 1920, 
for the sum of $L800.00, and that plaintiff ac-
cepted same in full satisfaction and discharge 
of the mortgage sued upon. 
Further answering, the answering defend-
ants, in their own behalf, and on behalf of Nel-
lie G. Luke, allege that the cause of action 
herein sued on, is barred by the provisions of 
Section 6466, O. L. Utah, 1917. 
Wherefore, defendants pray judgment that 
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the complaint be dismissed as against Nellie 
Luke, and for her costs. 
(Signed) FRANCIS G. LUKE, 
(Signed) NELLIE LUKE. 
(Signed) ALICE G. LUKE. 
Verified by Francis G. Luke. 
Filed June 14, 1927. 
26 Findings of Fact and Conclusions of Law. 
Cause came on for hearing before the court 
without a jury, June 30, 1927, on the complaint 
and the answer of defendants, Francis G. Luke 
and Nellie Luke, his wife, and Alice G. Luke, 
Franklin Riter. of Powers, Riter & Cowan, ap-
pearing as attorney for plaintiff, and Harry 
J. Robinson appearing as attorney for defend-
ant Nellie Luke, and defendants Francis G. 
Luke, and Alice G. Luke, appearing neither in 
person nor by counsel. 
And it appearing to the court from the 
records and files m the case, and the evidence 
presented, that the defendants Lohdefrincks 
iwere each personally served with summons, 
and that neither of said defendants have an-
swered or otherwise pleaded, and that time 
therefor has expired, and their default entered; 
And it likewise appearing that the defend-
ant Patterson was personally served with sum-
mons, and has not appeared, nor answered or 
otherwise pleaded, and time therefor has ex-
pired, and his default has been entered; 
And it likewise; appearing that the defend-
ant Lendaris was personally served with sum-
mons, and that he has not appeared, nor 
answered, or otherwise pleaded, and the 
time within which he is allowed by law to ap-
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pear, answer or otherwise plead has expired, 
and his default has been entered; 
Findings of Fact. 
I. 
That plaintiff is a corporation, with prin-
cipal place of business in Salt Lake City. 
I I . 
That defendants, Francris G. Luke and' 
Nellie Luke, his wife, now, and at all times 
hereinafter mentioned, were husband and wife. 
I I I . 
That the Lohdefrincks are now, and were 
at all times hereinafter mentioned, husband 
and wife, and said Eliza Lohdefrinck is the 
same person as Jane Doe Lohdefrinck. 
IV. 
That on March 15, 1909, Christian Nlelson was 
the owner in fee of the property (same as that 
described in the complaint). That said Sarah 
E. Niclson, on said date was the wife of Chris-
tian Nielson. That or March 15, 1909, the Kiel-
sons executed and delivered unto plaintiff their 
promissory note for the sum of $1,300.00 pay-
able March 1, 1914, with interest thereon at the 
rate of 8 percent per annum, and for securing 
payment of said note, said Nielsons executed 
and delivered unto Tracy Loan & Trust Com-
pany a mortgage bearing date of March 15, 
1909, upon said property; that said mortgage 
was recorded, etc. 
V. 
That on October 20, 1911, said Nielsons 
executed and delivered their warranty deed 
bearing said date, whereby said land was con-
veyed to defendants, Francis G. Luke and Alice 
28 G. Luke, subject to said mortgage; that said 
deed was recorded, etc. That on December 31, 
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1917, said Francis G. Luke and Nellie Luke, 
his wife, by ^warranty deed, (recorded) con-
veyed said land to Alice G. Luke, and on Jan-
uary 2, 1918, said Alice G. Luke, by warranty 
deed (recorded) conveyed said land to said 
Francis G. Luke. 
VI. 
That plaintiff extended the time of pay-
ment of said Nielson mortgage, dated March 
15, 1909, and as evidence of said extension, de-
fendants, Francis G. Luke and Nellie Luke, his 
wife, and Alice G. Luke, executed and de-
livered unto plaintiff their promissory note, 
bearing date December 1, 1917, payable De-
cember 1, 1920; that said defendants, Francis 
G. Luke and Nellie Luke, his wife, and Alice G. 
Luke did each sign said promissory note. Said 
note was for the principal sum of $1,300.00, 
and bears interest at 6y2 percent per annum to 
maturity, and 1 percent per month from ma-
turity until paid, both before and after judg-
ment. 
VII. 
That to secure payment of said promissory 
note dated December 1, 1917, said defendants 
Francis G. Luke and Nellie Luke, his wife, and 
Alice G. Luke executed and delivered a mort-
gage, dated December 1, 1917, covering said 
land. That said mortgage bears the following 
notation : " This mortgage is executed and 
delivered to take up and renew an existing 
mortgage upon the same premises, in favor of 
this mortgagee, which is recorded in Book 6-P 
of mortgages, page 459, records of Salt Lake 
County." That said mortgage dated December 
1, 1917, was recorded January 16, 1918, etc. 
That said defendants, Francis G. Luke and 
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Nellie Luke, his wife, and Alice G. Luke did 
actually sign, and duly acknowledge the afore-
said mortgage. 
VIII . 
Tha,t upon maturity of sa,id mortgage, 
dated December 1, 1917, for the sum of $1,300 
* *
 #
 plaintiff further extended the payment 
of the principal thereof, and to evidence said 
extension, there was executed and delivered by 
defendants, Francis G. Luke and Alice G. Luke 
(on December 1, 1920) their promissory note 
in favor of plaintiff, for said sum of $1,300.00 
payable December 1, 1923, and to further evi-
dence said extension of time for payment of 
said principal obligation, said defendants ex-
ecuted and delivered unto plaintiff a certain 
mortgage, dated December 1, 1920, for $1,300 
to secure payment of aforesaid note, etc. 
IX. 
That upon expiration of said extension 
period granted by thr plaintiff on December 1, 
1920, (said extension expiring December 1, 
1923), this plaintiff further extended the time 
of payment of said mortgage indebtedness to 
December 1, 1926, and to evidence said exten-
sion, defendants, Francis G. Luke and Alice G. 
Luke executed their mortgage in favor of plain-
tiff, dated December 1, 1923, for the sum of 
$1,300,00, which mortgage was recorded, etc 
X. 
29 That the mortgage dated December 1, 
1920 # * * and the mortgage dated December 
1, 1923, * * * evidence the same indebtedness 
as the said mort^a^e dated December 1, 1917, 
executed by Fsaneis G. Luke and Nellie Luke, 
his wife, and Alice G. Luke * *.* in favor of 
this plaintiff, and are evidence of the various 
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extensions of time granted by this plaintiff 
unto defendants, Francis Gr. Luke and Nellie 
Luke, his wife, and Alice Gr. Luke, for the 
payment of the mortgage principal; that at all 
times since December 1, 1917, there has ex-
isted in favor of plaintiff a first and prior lien 
against said land to secure payment of said 
$1,300.00, together with interest thereon, and 
said defendants, Francis G. Luke and Nellie 
Luke, his wife, and Alice Gr. Luke, have at all 
times hereinafter set forth, recognized and ac-
knowledged said indebtedness, and have agreed 
to pay the same; that said defendants have 
paid interest on said mortgage from time to 
time, and have, as above set forth, in writing, 
undertaken and agreed to pay said mortgage 
indebtedness. 
XL 
That on December! 1, 1923, ^deforciants, 
Francis Gr. Luke and Alice Gr. Luke, as further 
evidence of their acknowledgement of said 
debt, executed and delivered to plaintiff their 
promissory note for the sum of $1,300.00 pay-
able December 1, 1926, together with interest 
at the rate of 6% percent per annum. That on 
December 1, 1923, defendants, Francis Gr. Luke 
and Alice G. Luke executed and delivered unto 
plaintiff, in evidence of their further acknowl-
edgment to pay said mortgage debt and in-
terest thereon, their promissory note of whirh 
the following is a copy : 
No. 21950 . . S a l t Lake City, Utah, Dec. 1, 1923. 
For value received and services rendered, 
Ave promise to pay to the Tracy Loan & Trust 
Company, or order, at the office of the Tracy 
Loan & Trust Company, Salt Lake City, Utah, 
in installments as follows : 
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$9.75 on the first day of June, 1924; 
$9.75 on the first day of December, i924; 
$9.75 on the first clay of June, 1925; 
$9.75 on the first day of December, 1925; 
$9.75 on the first day of June, 1926; 
$9.75 on the first day of December, 1926. 
If default be made in the payment of any of 
said installments when due, or any par t there-
of, then all of said installments shall, at the 
option of the holder hereof, become immedi-
ately due and payable, and all said install-
ments then unpaid shall draw interest at the 
rate of 1 percent per month from date of such 
default until paid. This note is given to make 
the annual interest equal eight percent on a 
certain note signed by us in favor of the Tracy 
Loan & Trust Company, for the sum of $1,300 
bearing date of December 1, 1923, and payable 
December 1, 1926, with interest at 6y2 percent 
per annum, and this note is secured, together 
" with the principal note, by a mortgage, bearing 
even date herewith, upon the property more 
fully described in said mortgage. If this note 
is collected by an attorney, we agree to pay 
costs and expenses, including attorney's fees. 
(Signed) FRANCIS G. LUKE, 
(Signed) ALICE G. LUKE. 
XII . 
That defendants, Francis G. Luke and 
Nellie Luke, his wife, and Alice G. Luke, failed 
30 * * * to pay taxes for years 1923, 1924, 1925, 
* * * and plaintiff paid same, and not repaid 
etc. 
XII I . 
That the extension period for payment of 
said $L300.00 expired on December 1, 1926, 
and defend ants Francis G. Luke and Nellie 
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Luke, his wife, and Alice G. Luke, have failed 
*
 #
 * to pay said $1,300.00 or any part there-
of, and there is now due, owing and unpaid 
from defendants Francis G. Luke and Alice G. 
Luke the following: 
1,—$1,300.00, being the principal of said 
mortgage indebtedness, due December 1, 1926, 
together with $91.00, being interest from De-
cember 1, 1926, to June 30, 1927. 
2,—$42.25, being interest from June 1, 
1926, to December 1, 1926, together with $2.94, 
being interest on said sum from December 1, 
1926, to June 1, 1927 
3,—$9.75, being the installment due to 
plaintiff on December 1, 1926, together with 
$0.63 interest from December 1, 1926, to June 
30, 1927, 
4,—$86.47 paid by plaintiff for redemption 
taxes, together with $9.40 interest from June 
20, 1926, to June 30, 1927 * * * . 
5,—$82.90 paid by plaintiff, being balance 
of taxes for years 1924, 1925, together with 
interest $7.77, from September 16, 1926, to 
June 30, 1927 
6,—$3.16, being interest on $157.90 from 
July 20, 1926, to September 16, 1926, at the 
rate of 1 percent per month, * * * (redemp-
tion taxes). 
7,—$19.25 paid by plaintiff for extension 
of abstract of title * # * . 
31 That the total amount due from * * * 
Francis G. Luke and Alice G. Luke, and each 
of them, unto plaintiff * # * under the terms 
of the aforesaid notes and mortgage * * * is 
the sum of $1,655.86, and said sum bears in-
terest at 1 percent per month from June 30, 
iQ97 # * * 
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XIV. 
That it has been necessary for plaintiff 
to employ counsel, and it has incurred * * * 
for reasonable attorney's fee; that plaintiff's 
counsel have not agreed to divide with plain-
tiff. That $200.00 is reasonable. 
XV. 
That the fee simple to said land is vested 
in Francis G. Luke and Alice G. Luke * * * 
and is subject to the prior lien of the mortgage 
in favor of plaintiff, dated December 1, 1917, 
* * * which said lien of said mortgage has 
been kept an existing and legally enforceable 
lein against said land by the written agree-
ments of Francis G. Luke and Nellie Luke, his 
wife, and defendant Alice G. Luke. That the 
inchoate interest of defendant Nellie Luke, 
wife of Francis G. Luke, is subject to the lien 
of plaintiff's mortgage * * # . That defend-
ant Nellie Luke, wife of Francis G. Luke, did 
specifically relinquish her inchoate right as the 
wife of the defendant, Francis G. Luke, in said 
property, by the execution and delivery unto 
plaintiff, December 1, 1917, of the mortgage 
described in paragraph VI I hereof. 
XVI. 
That Linus E. Patterson secured judg-
ment against Francis G. Luke, James A. Luke, 
and Merchants Protective Association. That 
the lien of said judgment is subject to the lien 
of plaintiff's mortgage. 
XVII. 
That Pete Lendaris secured judgment 
against Francis G. Luke, and Merchants Pro-
tective Association. That the lien of said judg-
ment is subject to the lien of plaintiff's mort-
gage. 
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XVIII . 
That the Lohdefrincks are now in posses-
sion, and claim some interest in said land. That 
said interest is inferior to the lien of plaintiff's 
mortgage. 
XIX. 
That the titles and interests of the above 
named defendants, and each of them, in said 
premises, are subject to the lien of plaintiff's 
mortgage. 
Conclusions of Law. 
From the foregoing findings of fact, the 
court makes the following conclusions of law: 
I. 
That plaintiff is the legal owner and holder 
of the notes and mortgages described in the 
complaint and findings of fact. 
I I . 
That Francis G. Luke and Alice G. Luke 
are indebted unto plaintiff on said notes and 
mortgages in the sum of $1,655.86, together 
with interest thereon at the rate of 1 percent 
per month from June 30, 1927. 
I I I . 
That $200.00 is a reasonable attorney's fee 
for foreclosure of said mortgage. 
IV. 
That Nellie Luke is now, and was at all 
times hereinafter mentioned, the wife of Fran-
cis G. Luke, and said Nellie Luke has specifi-
cally renounced by proper written instruments 
her inchoate right as wife of Francis G. Luke, 
in the mortgaged premises. 
V. 
That the title, rights and interests of the 
above named defendants, and each of them, in 
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said mortgaged premises, are subject to the 
lien of plaintiff's mortgage * * * . 
VI. 
That plaintiff is entitled to judgment fore-
closing all right of equity of redemption of 
each and all of the above named defendants in 
said mortgaged premises, and ordering same to 
be sold, and the proceeds to be applied : 
To the payment of costs and expenses of 
this action, and sale of property, and total 
amount due plaintiff under said mortgage as 
principal and interest, and taxes paid, abstract 
extension, and attorney's fees, with interest, 
and to deficiency judgment against Francis G. 
Luke and Alice G. Luke. 
Done in open court, August 16, 1927. 
By the Court: WM. M. McCREA, Dist. Judge. 
Filed August 16, 1927. 
Judgment. 
Recital of trial trd appearances of plain-
tiff and defendant, Nellie Luke, and their re-
spective attorneys; and defaults of certain de-
fendants ; the filing of notice of pendency of 
this action; and the making; of findings of fact 
and conclusions of law; and in addition there-
to, that all the allegations of plaintiff's com-
plaint are true, and that the affirmative alle-
gations of the answer of defendants, Francis 
(T. Luke, Nellie Luke, and Alice G. Luke are 
untrue, and that the denials contained in said 
answer are untrue; 
Now, therefore, on notice of attorneys for 
plaintiff, it is ordered, adjudged and decreed 
that Tracy Loan & Trust Company recover 
from defendants Francis G. Luke and Alice G. 
Luke the sum of $1,655.86, with interest there-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
31 
on at the rate of 1 percent per month from June 
30, 1927, until paid, together with $200.00 at-
torney's fee for foreclosing, and said land be 
sold by the sheriff, and that he retain his fees, 
disbursements and commissions, and pay the 
plaintiff its costs, attorney's fees for fore-
closure, with 8 percent interest from date here-
of, and the amount found due, amounting to 
$1,655.86, together with interest thereon at 1 
percent per month from June 30, 1927, and any 
surplus shall be brought into court to abide 
further action of the court. That the fee sim-
36 pie title of Francis Gr. Luke and Alice Gr. Luke 
in said premises is subject to the lien of plain-
tiff's mortgage, and the inchoate right of Nel 
lie Luke, as the wife of Francis GL Luke, is 
subject to the lien of plaintiff's mortgage, and 
the said inchoate right of Nellie Luke has been 
by her voluntary action subjected to the lien 
of plaintiff's mortgage herein foreclosed, and 
that the above named defendants, and each of 
thefm, in this action, be forever barred and 
foreclosed of all equity of redemption, and 
claim of, in and to said premises, and every 
part thereof, from and after delivery of sher-
iff's deed. 
That defendants, Francis G. Luke and 
Alice G. Luke, pay to plaintiff any deficiency 
judgment, with interest at 1 percent per month 
to date of return. Said judgment also contains 
the usual provisions for foreclosure, with de-
scription of the premises to be sold. 
Done in open court, August 16, 1927. 
the Court: WM. M. McCREA, Dist. Judge. 
Filed August 16, 1927. 
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Notice of Appeal. 
38 Notice of appeal is given by defendant 
Nellie Luke, to plaintiff and its attorneys, and 
to Francis G. Luke, and Alice G. Luke in their 
own proper person, and is from the judgment 
and decree made and given in favor of plain-
tiff and against defendant Nellie Luke. 
Served and filed February 15, 1928. 
Certificate of -Clerk to Record on Appeal. 
41 On March 14, the Clerk of the trial court 
certified the record on appeal, certifying under-
taking filed, and transmitted same to this court, 
where it is filed March 17, 1928. 
Time for serving and filing abstracts and 
assignments of error, extended to April 24, 
1928. 
Assignments of Error. 
1. The court cv~?d in its conclusions of 
law, and judgment that, as to Nellie Luke, the 
notes and mortgages made by Francis G. Luke 
and Alice G. Luke, on December 1, 1920, and 
December 1, 1923, renewed the life of the mort-
gage and note in which appellant, Nellie Luke, 
joined with them, dated December 1, 1917, and 
in foreclosing said mortgage, instead of the 
mortgage dated December 1, 1923, described 
in paragraph IX, Trans. 28, Abst. 24. 
Particular Assignments. 
2. The court erred in failing to find on the 
issue, raised by the answer, that the action is 
barred by the provisions of section 6466. C. L. 
1917. Trans. 26, Abst, 21. 
3. The court erred in its finding o^ fact 
that the notes and mortgages executed by 
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9. The court erred in making and giving 
judgment that the right, claim, and interest of 
appellant, Nellie Luke, in and to said premiese, 
is subject and subservient to the lien and claim 
of respondent's mortgage, and that said lien 
and claim is prior, as of right and in time, to 
the right, claim and interest of appellant, Nel-
lie Luke. 
Judgment (second par.) Trans. 36, Abst. 
31. 
10. The court erred in making and giving 
its judgment that the inchoate right of appel-
lant, Nellie Luke, is subject to, and inferior to 
the lien of respondent's mortgage, and that 
said inchoate right of appellant, Nellie Luke, 
has been, by her voluntary action, subjected to 
the lien of respondent's mortgage herein fore-
closed, and that she be forever barred and fore-
closed of and from all claim * * * from and 
after the delivery of the sheriff's deed. 
Judgment, Trans.; 36 (third par.) Abst. 
31. 
11. The court erred in making and giving 
in said judgment the additional findings of fact 
that all the allegations of respondent's com-
plaint are true, and that the affirmative alle-
gations of the answer of appellant, Nellie Luke 
are untrue, and the denials contained in her 
said answer are untrue. 
Judgment (second par.) , Trans. 35, Abst. 
30. 
On this assignment No. 10, appellant spe-
cifies the particulars specified above on assign-
ment No. 3. 
12. The court erred in making and giving 
judgment and decree foreclosing the inchoate 
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right of appellant, Nellie Luke, as the wife of 
Francis G. Luke, for the sum of $1,655.86 found 
due from Francis G. Luke and Alice G. Luke, 
but not from appellant, Nellie Luke. (Judg-
ment (first par.) Trans. 35, Abst. 31); and ad-
judged and decreed bo be recovered from 
Francis G. Luke and Alice G. Luke, but not to 
be recovered from appellant, Nellie Luke. 
Judgment (last par.) Trans. 36, Abst. 31. 
Served on respondent, and filed April 
1928, within time extended. 
S ; P. ARMSTRONG, 
HARRY J. ROBINSON, 
' Attorneys for Appellant. 
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